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1. Introduction

The Mechanic’s Lien law has long been a part of California law. The first Cali-
fornia statute relating to Mechanic’s Liens was the Act of April 12, 1850.1 The
basic right to a Mechanic’s Lien was guaranteed by the California Constitution of
1879 and has remained unchanged to this date. Article XIV, Section 3, of the Cali-
fornia Constitution provides:

Mechanics, persons furnishing materials, artisans, and laborers of every class,
shall have a lien upon the property upon which they have bestowed labor or fur-
nished material, for the value of such labor done and materials furnished; and the

* The report is divided into two parts, on request of the Commission staff. Part 1, in this document,
concerns technical and minor substantive improvements and clarifications of the existing mechanic’s lien
law, consistent with the conclusion that the law, as a whole, should remain as it is. Part 2, to be issued later,
will address some broader proposals for substantive reform of the law. See, e.g., ACA 5, AB 742 (1999-
2000 Session).

1. Roystone Co. v. Darling, 171 Cal. 526, 530 (1915).
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Legislature shall provide, by law, for the speedy and efficient enforcement of such
liens.

No other creditor’s remedy enjoys this “constitutionally enshrined status.”2

The Constitution is not self-executing and, therefore, the Legislature must enact
the procedures for enforcing Mechanic’s Lien rights.3 The California courts have
liberally construed the Mechanic’s Lien law to effectuate its purpose, which is to
provide payment to those persons who have furnished labor, service, equipment, or
material for a work of improvement and which has resulted in a work of improve-
ment to the owner’s real property.4 The California Supreme Court has held the
Mechanic’s Lien and Stop Notice remedy constitutional.5

2. Wm. R. Clarke Corp. v. Safeco Ins. Co., 15 Cal. 4th 882, 889 (1997).

3. Frank Curan Lumber Co. v. Eleven Co., 271 Cal. App. 2d 175 (1969).

4. A few quotations from our Appellate Courts clearly illustrate this principle:

(1) Sunlight Electric Supply Co. v, McKee, 226 Cal. App. 2d 47, 50 (1964):

The mechanic’s lien law including the stop-notice provisions is an integrated and harmonious
scheme and applicable code sections must be construed together. It “is remedial in character, and
should be liberally construed in its entirety with a view to effect its objects and to promote justice.”
(Hendrickson v. Bertelson, 1 Cal. 2d 430, 432 [35 P.2d 318]; Nolte v. Smith, 189 Cal. App. 2d 140,
144 [11 Cal. Rptr. 261, 87 A.L.R. 2d 996].)

(2) Connolly Dev., Inc. v. Superior Court, 17 Cal. 3d 803, 807-08, 825-27 (1976).

(3) Bentz Plumbing & Heating v. Favaloro, 128 Cal. App. 3d 145, 148-49 (1982):

“[T]he courts have uniformly classified the mechanic’s lien law as remedial legislation, to be liber-
ally construed for the protection of laborers and materialmen.” (Fn. omitted.) (Connolly Develop-
ment, Inc. v. Superior Court (1976) 17 Cal. 3d 803, 826-827 [132 Cal. Rptr. 477, 553 P.2d 637];
Hendrickson v. Bertelson (1934) 1 Cal. 2d 430, 432 [35 P.2d 318].)

(4) Brown Co. v. Appellate Dep’t, 148 Cal. App. 3d 891, 901 (1983):

“The statute is a remedial statute, adopted in obedience to the requirements of the constitution (art.
XX, sec. 15), and is to be liberally construed in furtherance of the purposes for which it was
authorized.” [Quoting Corbett v. Chambers, 109 Cal. 178, 184, 41 P. 873 (1895).]

(5) Truestone, Inc. v. Simi West Industrial Park II, 163 Cal. App. 3d 715, 723 (1984):

Holders of mechanic’s liens are protected by constitutional mandate. “The mechanic’s lien derives
from the California Constitution itself; the Constitution of 1879 mandated the Legislature to grant
laborers and materialmen a lien upon the property which they have improved; no other creditors’
remedy stems from constitutional command. (See Martin v. Becker (1915) 169 Cal. 301, 316 [146 P.
665].) Indeed this state, from the earliest days, and consistently thereafter has asserted its interest in
protecting the claims of laborers and materialmen. In 1850 the first session of the California Legisla-
ture enacted a mechanic’s lien law (Stats. 1850, ch. 87, §§ 1-4, at pp. 211-213). Moreover, the courts
have uniformly classified the mechanics’ lien laws as remedial legislation, to be liberally construed
for the protection of laborers and materialmen.” [Fns. omitted.] (Connolly Development, Inc. v.
Superior Court (1976) 17 Cal. 3d 803, 826-827 [132 Cal. Rptr. 477, 553 P.2d 637].)

(6) Harold L. James, Inc. v. Five Points Ranch, Inc., 158 Cal. App. 3d 1, 6 (1984):

“If there is a single unifying thread which explains most, though not all, of the bewildering array of
cases in this field, it is the principle that where the purpose of the requirement of [the relevant
statute] is achieved and no one is prejudiced, technical requirements shall not stand in the way of
achieving the purpose of the Mechanics Lien Law. Professor Bottomley, in a recent article felt justi-
fied in saying this: ‘The decisions dealing with defective claims of lien seem generally to be in
accord with the objectives of [the relevant statutes]. In the absence of a showing of intent to defraud
(extremely difficult to prove) the courts have almost uniformly upheld the claim unless the defect is
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The guarantee of the right to a lien has always been simply stated in the consti-
tutional provision set forth above. The procedure for enforcement of that lien right
has never been a simple process. Courts and text writers alike have recognized the
difficulty in understanding, interpreting, and enforcing the Mechanic’s Lien right.
Justice Henshaw, in his concurring opinion in the leading case of Roystone that the
Mechanic’s Lien law was a “…confused and confusing statute.”6 In 1961, the
court in Nolte v. Smith7 stated that the Mechanic’s Lien law of California has been
changed at nearly every session of the Legislature since the first statute on the sub-
ject was passed. The amending process has continued to present date and currently
numerous proposed statutes are pending before the California Legislature on the
subject of Mechanic’s Liens.

The Assembly Judiciary Committee has asked the Law Revision Commission to
make a “comprehensive review” of the Mechanic’s Lien laws and to make
“suggestions for possible areas of reform.” The Commission has requested this
author to review and recommend changes to the Mechanic’s Lien law.

one which would not charge the owner or, more importantly, a new owner with constructive notice
of the claims.’ [Citation.] (Id., at pp. 861-862, fn. omitted.)” [Quoting Wand Corp. v. San Gabriel
Valley Lumber Co., 236 Cal. App. 2d 855, 862 (1965).]

(7) Industrial Asphalt, Inc. v. Garrett Corp., 180 Cal. App. 3d 1001, 1006-09 (1986):

Ancient authority enunciates the purpose of the mechanics’ lien: to prevent unjust enrichment of a
property owner at the expense of a laborer or material supplier. “The principle upon which liens are
allowed in favor of mechanics and material-men is, that their labor and materials have given value to
the buildings upon which they have been expended, and that it is inequitable that the owner of land,
who has contracted with them for such improvement, or who has stood by and seen the improvement
in progress without making objection, should have the benefit of their expenditures without making
compensation therefore.” (Avery v. Clark (1981) 87 Cal. 619, 628 [25 P.919].)

… The laborer or material supplier has invested his labor, or added materials originally in his
possession, to improve property of another and increase its value. They thus “have, at least in part,
created the very property upon which the lien attaches.” ….

….
In interpreting statutes effecting the constitutional lien remedy, the courts have traditionally

supported this historic preference for the interests of laborers and suppliers by applying a rule of
liberal construction.… From Roystone to Truestone, courts have “uniformly classified the
mechanics’ lien laws as remedial legislation, to be liberally construed for the protection of laborers
and materialmen.” ….

(8) Basic Modular Facilities, Inc. v. Ehsanipour, 83 Cal. Rptr. 2d 462, 464 (1999):

The Legislature enacted sections 3109 et seq. to implement and enforce this constitutional lien.
(Lambert v. Superior Court (1991) 228 Cal. App. 3d 383, 385, ….) The purpose of a mechanics’ lien
is to prevent unjust enrichment of a property owner at the expense of laborers or material suppliers.
(Abbett Electric Corp. v. California Fed. Savings & Loan Assn. (1991) 230 Cal. App. 3d 355, 360,
….) “The mechanics’ lien is the only creditors’ remedy stemming from constitutional command and
our courts ‘have uniformly classified the mechanics’ lien laws as remedial legislation, to be liberally
construed for the protection of laborers and materialmen.’” (Wm. R. Clarke Corp. v. Safeco Ins. Co.
(1997) 15 Cal. 4th 882, 889, ….)

5. Connolly Dev., Inc. v. Superior Court, 17 Cal. 3d 803 (1976).

6. 171 Cal. at 546.

7. 189 Cal. App. 2d 140, 143 (1961).
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2. Definition of “Original Contractor” Under the Lien Law

Chapter 1 of Title 15 (Works of Improvement), Civil Code Sections 3082-3106,8

sets forth numerous definitions relating to the Mechanic’s Lien law. Specifically,
Section 3095 defines an “original contractor” as any contractor who has a direct
contractual relationship with the owner. The remainder of the sections relating to
the Mechanic’s Lien law are inconsistent in terms of following the definition set
forth in Section 3095.

In Section 3097(a), the Preliminary Notice is required to be given to the
“original contractor or reputed contractor.” Section 3097(b) provides that persons
“except the contractor” having a direct contractual relationship with the owner
must give a Preliminary Notice to the construction lender. (More will be said
about the Preliminary Notice subsequently in this report.) Furthermore, in subdivi-
sion (b) of Section 3097, under the “Notice to Property Owner,” the property
owner is informed that it can protect itself by requiring your “contractor” to fur-
nish signed releases before making payment to your “contractor.” In subdivision
(k) of Section 3097, it is provided that every “contractor” who is required to pay
fringe benefits must include certain information in the Preliminary Notice. In other
parts of Section 3097, there is appropriate reference to the term “original
contractor.”

The term “contractor” is likewise used in Section 3098. In Section 3110, it is
stated that for the purpose of the Mechanic’s Lien law, every “contractor” or other
person having charge of a work of improvement or portion thereof shall be held to
be the agent of the owner. In Section 3112, in referring to payment, there is a ref-
erence to “contractor.” In Section 3123(c), it is provided that the owner shall
notify the “prime contractor” of any changes in the contract. In Section 3124, the
statute refers to a claimant being employed by a “contractor.” There are other
examples of these discrepancies throughout the statutes.

All sections dealing with the Mechanic’s Lien law should be consistent and the
word “original contractor” should be substituted wherever the term “contractor” or
“prime contractor” is used.9

3. Preliminary Notice: Delete Civil Code Section 3097(b)

One of the key provisions of the Mechanic’s Lien law is the requirement for Pre-
liminary Notices on both public and private works of improvement. With regard to
private works of improvement, Section 3097 requires a Preliminary Notice to the
owner, original contractor, and construction lender. This notice is a condition
precedent to the right of the claimant to record a Mechanic’s Lien, serve a Stop
Notice, or bring an action on any payment bond. Similarly, under Section 3098,
with regard to public works, a Preliminary Notice to the public agency and the

8. Unless otherwise indicated, all statutory citations are to the Civil Code.

9. Specific changes are set forth in the Exhibit, at pp. 1-2.
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“contractor” must be given by any person not having a direct contractual relation-
ship with the “contractor.” The Preliminary Notice, under Section 3098, is a
condition precedent to the claimant’s right to file a Stop Notice or bring an action
on the payment bond on public work.

The purpose of these Preliminary Notice provisions is to provide notice to the
owner of who the potential claimants are on the project so that appropriate steps
can be taken during the progress of a job, to see to it that those persons are paid so
that Mechanic’s Liens are not recorded, Stop Notices not filed, and actions on
payment bonds are not brought. In the case of private works of improvement, the
owner, of course, has direct knowledge of the persons with whom it has its con-
tractual relationship, to-wit, the “original contractor.”

The lender, likewise, as a practical matter, will have knowledge of who the
“original contractor” is. Construction lenders, as a matter of diligent administration
of their construction loans, will require a copy of the contract between the owner
and the “original contractor” and will have in their files a cost breakdown, usually
provided by the “original contractor” for the various line items involved in the
construction project as to the amount to be paid for various scopes of work, such
as plumbing, electrical, roofing, masonry, drywall, and other such items.

As a result, neither the owner nor the construction lender needs a Preliminary
Notice from the “original contractor.” Thus, Section 3097(a) provides that any
person not having a direct contractual relationship with the owner must, as a
condition precedent to its right to record a Mechanic’s Lien, serve a Stop Notice or
bring an action on a payment bond, give a Preliminary Notice to the original con-
tractor, construction lender, and owner. This provides the owner and the construc-
tion lender with knowledge of who the potential lien, Stop Notice, and bond
claimants are on the project. This, in turn, enables the owner, lender, and original
contractor the opportunity to obtain releases pursuant to Section 3262 as progress
payments are processed during the progress of the job, to pay the potential
claimants by joint check, or to pay the potential claimants directly so that
Mechanic’s Liens, Stop Notices, and bond claims can be avoided.

As noted in the case of Kim v. J.F. Enterprises,10 the rationale for excepting
those under direct contract with the owner from serving a Preliminary Notice is
that the owner is generally apprised of potential lien claims by those with whom
the owner deals directly, whereas it is difficult for the owner to learn of potential
liens by those not under direct contract with the owner.11

Section 3097(a) works well in the industry and should not be changed.

Subdivision (b) of Section 3097 has created confusion in the construction indus-
try. Subdivision (b) provides that, except for “the contractor” or one performing
actual labor for wages or an express trust fund, all persons who have a direct con-
tract with the owner and who furnished labor, service, equipment, or material for

10. 42 Cal. App. 4th 849, 855 (1996).

11. See also Windsor Mills v. Richard B. Smith, Inc., 272 Cal. App. 2d 336, 340 (1969).
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which a lien or payment bond can otherwise be claimed under the Mechanic’s
Lien law, or for which a Stop Notice can otherwise be given shall, as a necessary
prerequisite to the validity of any claim of lien, claim on a payment bond, or of a
Stop Notice (Notice to Withhold), cause to be given to the construction lender, if
any, or the reputed construction lender, a written Preliminary Notice.

On the one hand, subdivision (a) of Section 3097 provides that persons not
having a direct contractual relationship with the owner must provide a Preliminary
Notice to the owner, contractor, and construction lender. Subdivision (b) provides
that a person having a direct contractual relationship with the owner “except the
contractor” must give a Preliminary Notice to the construction lender. The term
“contractor” as noted above is not defined anywhere in the Mechanic’s Lien
statute. The question is, who is the “contractor” that Section 3097(b) exempts from
giving a Preliminary 20 Day Notice? It is the belief of the author that this subdivi-
sion of Section 3097 was inserted to cover those situations where the owner was
acting as an “owner/builder,” that is, where the owner was contracting directly
with the trade subcontractors for the various phases of the work.

For example, an owner/builder would contract directly with a subcontractor to
do the grading and excavation, then a follow-on subcontractor to do the foundation
work, a follow-on subcontractor to do framing and so on through the project. Con-
struction lenders may desire a Preliminary Notice from those “subcontractors”
where there is no true “original contractor” in the picture. The statute, however, is
ambiguous in that regard.

The problem was addressed by Ronald J. Mandell and Bernard S. Kamine in a
1992 article12 concluding that the Legislature should amend the section to desig-
nate either an “original contractor” or a “general contractor,” and if it is to be a
“general contractor,” then that term should be separately defined as an “A” or “B”
licensed original contractor who is responsible for the overall work of improve-
ment under its contract with the owner.

This author recommends that subdivision (b) be eliminated from Section 3097.
Subdivision (a) is adequate and serves the purpose for which it was intended, that
is, it places the owner, contractor, and construction lender on notice of all the
potential lien, Stop Notice, and bond claimants on the job. Subdivision (b) is
ambiguous and unnecessary. Certainly an “owner/builder” knows exactly who all
of the trade subcontractors are that it is contracting with for the work of improve-
ment. The owner/builder is therefore in the best position to advise the construction
lender who those “subcontractors” are. Further, as a practical matter, during the
administration of the project, a diligent construction lender will be demanding
from the “owner/builder” copies of all the “subcontracts” that the owner has with
the separate trade “subcontractors” and will be requiring waiver and release forms
under Section 3262 in the processing of the monthly progress payments.

12. Who Is the Contractor That Civil Code Section 3097(b) Exempts from Giving a Preliminary 20-Day
Notice?, 10 Cal. R. Prop. J. 45 (Winter 1992). Copy attached, Exhibit pp. 3-9.
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This ambiguity in the statute was addressed in Kodiak Industries, Inc. v. Ellis.13

In that case, a plumbing contractor had a direct contractual relationship with an
owner/builder. The court referenced subdivision (b) of Section 3097, which pro-
vides that “except the contractor” all persons who have a direct contract with the
owner must give a Preliminary Notice to the construction lender. In a footnote,14

the court discussed that ambiguity as follows:

The exception of the “contractor” is puzzling here. Presumably it refers to
someone other than “all persons who have a direct contract with the owner.” But
section 3088 defines a “contract” as an “agreement between an owner and any
original contractor providing for the work of improvement or any part thereof.”
And section 3095 in turn defines “original contractor” as “any contractor who has
a direct contractual relationship with the owner.” As has been noted, “[t]he
Mechanic’s Lien law often is inartfully drawn and leaves much room for doubt, as
in this instance.” (Killeen, The 20-Day Preliminary Notice in Private Construc-
tion Work (1997) 53 L.A. Bar J. 113, 120, fn.42.) Despite this apparent contradic-
tion because the single word “contractor” is not defined, it has sensibly been
construed to mean the general or prime contractor for the entire project. (See
Korherr v. Bumb (9th Cir. 1958) 262 F.2d 157, 161-162, construing the phrase
“except the contractor” in former Code Civ. Proc., § 1190.1, subd. (h) [Stats.
1951, ch. 1382, § 1, p. 3305], the predecessor of § 3097, as referring to the gen-
eral or prime contractor; see also 1 Miller & Starr, Current Law of Cal. Real
Estate (rev. pt. 2, 1975) Pre-lien Notice, § 10:20, pp. 550-552, noting that if the
term “contractor” referred to the original contractor, § 3097, subd. (b) “would
read that ‘all persons having a direct contract with the owner, except any contrac-
tor who has a direct contractual relationship with the owner’ must give the notice
to the lender.”) (Ibid.)

Elsewhere, this author has given a conservative interpretation of Section 3097(b)
and has recommended that “subcontractors” contracting with an “owner-builder”
send a Preliminary Notice to the construction lender.15

This ambiguity can best be eliminated by deleting subdivision (b) from Section
3097.

13. 185 Cal. App. 3d 75 (1986).

14. Id. at 82 n.3.

15. See CEB Action Guide, Handling Mechanic Law and Related Remedies, Fall 1998, p. 16; California
Construction Law § 8.13, at 130-31 (15th ed. 19__); California Mechanic’s Liens and Related Construction
Remedies §§ 3.14-3.15, at 107-09 (Cal. Cont. Ed. Bar, 3d ed. 1998).
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4. Requirements in Civil Code Section 3097 To Set Forth the Identity and
Address of any Trust Fund in a Preliminary Notice Given by a Subcon-
tractor Who Is Required Pursuant to a Collective Bargaining Agreement
To Pay Supplemental Fringe Benefits Into an Express Trust Fund
(Section 3097(b)(6)) Should Be Deleted

The courts in California have held that ERISA has occupied the field and there-
fore, trust fund claimants have no lien rights.16 It is recommended that the
requirement for listing the identity and address of trust funds be deleted from Sec-
tion 3097. That would likewise require deletion of subdivision (k) of Section 3097.

5. Time To File Stop Notices Should Be Clarified

The time limits for recording Mechanic’s Liens are set forth in Civil Code Sec-
tions 3115 and 3116. Section 3115 provides that each original contractor, in order
to enforce a lien, must record a claim of lien after completing the contract and
before the expiration of 90 days after completion of the work of improvement, if
no Notice of Completion or Notice of Cessation has been recorded or within 60
days after recordation of a Notice of Completion or Notice of Cessation. Thus, as
to original contractors, they may not record their liens until they have completed
their contract and no later than 90 days after completion or 60 days after recorda-
tion of a Notice of Completion or Notice of Cessation. With regard to claimants
other than an original contractor (to-wit, subcontractors and material suppliers),
Section 3116 provides that they may record their liens after they have ceased fur-
nishing labor, service, equipment, or materials and no later than 90 days after
completion of the work if no Notice of Completion or Notice of Cessation has
been recorded or within 30 days after the recordation of a Notice of Completion or
Notice of Cessation. As a result of these two sections, if an original contractor
records its lien before it has completed its contract, that lien would be premature.
Likewise, if a subcontractor or material supplier were to record its lien before it
had ceased furnishing labor, service, equipment, or materials, its lien would be
premature.

With regard to “Stop Notices for Private Works of Improvement” in Chapter 3,
Sections 3156-3176.5, the statute provides in Section 3158 that claimants other
than the “original contractor” may give to the owner a Stop Notice. It further pro-
vides that any person who shall fail to serve such a Stop Notice, after a written
demand therefor from the owner, shall forfeit his right to a Mechanic’s Lien. Sec-
tion 3159 provides that claimants may, prior to the expiration of the period of time
within which his or her claim of lien must be recorded under Chapter 2, serve upon
the construction lender a Stop Notice or bonded Stop Notice.

16. See Carpenters of S. Cal Admin. Corp. v. El Capitan Dev. Co., 53 Cal. 3d 1041 (1991); Carpenters
Health & Welfare Trust Fund v. Developers Ins. Co., 11 Cal. App. 4th 1539 (1992); Carpenters Health &
Welfare Trust Fund v. Tri Corp., 23 F.3d 849 (9th Cir. 1994); Carpenters Health & Welfare Trust Fund v.
Surety Co., 13 Cal. App. 4th 1406 (1993); Operating Engineers Pension Trust v. Insurance Co. of the West,
35 Cal. App. 4th 59 (1995).
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Section 3103 defines a Stop Notice and provides what it must contain, including
a statement in subdivision (c) that the Stop Notice must contain the amount in
value as near as may be of that already done or furnished and the whole agreed to
be done or furnished. This statement is necessary by reason of the last sentence in
Section 3158, which provides that “Any person who shall fail to serve such a Stop
Notice after a written demand therefor from the owner shall forfeit his right to a
Mechanic’s Lien.” The purpose of that last sentence in Section 3158 is to enable
the owner to determine, during the progress of the job, what subcontractors or
material suppliers have outstanding claims and if, in fact, a demand is made by the
owner upon a subcontractor or material supplier to file a Stop Notice, when they
are in the middle of the job, they would set forth in the Stop Notice, under Section
3103, the amount in value of that they had already done and the whole agreed to
be done or furnished.

Some practitioners have concluded, by virtue of the foregoing, that an unpaid
claimant may, at any time during the progress of the job, serve a Stop Notice on
the owner or a bonded Stop Notice on the construction lender, even though that
claimant is still furnishing labor, service, equipment, or material to the jobsite. As
a practical matter, that practice is being conducted in the construction industry and
creating havoc on construction projects. Once the Stop Notice or bonded Stop
Notice is filed, the owner and/or construction lender will withhold progress pay-
ments. The foregoing procedure is inconsistent with the provisions of Sections
3115 and 3116. It is therefore recommended that Sections 3115 and 3116 be
amended to make them applicable to both Mechanic’s Liens and Stop Notices or
bonded Stop Notices. As amended, Section 3115 would read as follows:

Each original contractor, in order to enforce a lien or bonded stop notice, must
record his or her claim of lien or serve his or her bonded stop notice upon the
construction lender after he or she completes his or her contract and before the
expiration of….

The wording set forth above is to make Section 3115 the guiding statute as to
both the recordation of the lien or the service of a bonded Stop Notice on a con-
struction lender. The reason that it only references a bonded Stop Notice filed with
the construction lender is that original contractors may file bonded Stop Notices
under Section 3159, but only persons other than original contractors may serve
Stop Notices on an owner pursuant to Section 3158.

Section 3116 would be amended to read as follows:

Each claimant other than an original contractor, in order to enforce a mechanic’s
lien, or to serve a stop notice upon an owner or a bonded stop notice upon a con-
struction lender, must record his or her claim of lien or serve upon the owner a
stop notice or serve upon the construction lender a bonded stop notice after he or
she has ceased furnishing labor, services, equipment, or materials….

The foregoing amendments would make it clear that the time limits for recording
Mechanic’s Liens and serving Stop Notices are identical. The only time that a
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claimant would have the obligation or the right to serve a Stop Notice upon the
owner before the claimant finished its work or before it ceased furnishing labor
and material on the project would be in that limited circumstance where the owner
would, pursuant to Section 3158, demand that the claimant serve a Stop Notice
upon it.

6. Civil Code Section 3176 Should Be Amended To Clarify an Ambiguity

Civil Code Section 3176 allows courts to award attorney’s fees and costs to the
prevailing party in any action against an owner or construction lender to enforce
payment of a claim stated “in a bonded stop notice.” This section is ambiguous by
reason of the fact that a Stop Notice served upon an owner need not be bonded.

As noted above, Section 3158 provides that claimants other than the original
contractor may give to the owner “a Stop Notice.” Section 3103 defines a Stop
Notice and states that in the case of a private work, it shall be delivered to the
owner personally or left at his or her residence of place of business with some per-
son in charge or delivered to his or her architect, if any. With regard to the service
of a Stop Notice on a construction lender, it is served on the construction lender.
The only requirement for bonding is with regard to a Stop Notice served upon a
construction lender on a private work of improvement. Specifically, under Section
3162, withholding by the construction lender on a private work of improvement, is
optional unless the Stop Notice is bonded, in which event withholding is
mandatory.

As a result of the foregoing, there is no provision for a “bonded stop notice” to
be served on a private owner. Accordingly, Section 3176 should be amended by
amending the first paragraph to read as follows:

In any action against an owner on an unbonded stop notice or against a con-
struction lender to enforce a payment of a claim stated in a bonded stop notice, the
prevailing party shall be entitled to collect from the party held liable by the court
for payment of the claim, reasonable attorney’s fees in addition to other costs and
in addition to any liability for damages.

This will make Section 3176 compatible with the requirements for Stop Notices
served upon an owner and bonded Stop Notices served upon a construction lender.

7. Civil Code Section 3123 Should Be Amended To Expressly Cover Stop
Notices in Addition to “Liens”

Civil Code Section 3123 sets forth the amount of the “lien.” Section 3123(b) was
amended to allow claimants to include in their “lien” amounts due for written
modifications of the contract or as a result of the rescission, abandonment, or
breach of the contract. This section does not set forth that Stop Notices may like-
wise include those sums.
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Section 3123(b) was recently interpreted in Basic Modular Facilities, Inc. v.
Ehsanipour17 to expressly hold that a lien claimant could include, in its
Mechanic’s Lien, damages for breach of contract. No court has yet addressed
whether or not a Stop Notice can include damages for breach of contract and the
other items specified in Section 3123(b). Most practitioners believe that the Stop
Notice is co-extensive with the Mechanic’s Lien and whatever amounts are
includable in a Mechanic’s Lien would likewise be includable in a Stop Notice or
bonded Stop Notice.

In order to clear up any ambiguity in that respect, it is suggested that Section
3123 be amended to apply to both liens and Stop Notices by adding a reference to
“stop notice and bond claims” after references to “lien” or “liens” in this section.

8. The Mechanic’s Lien Law Should Be Amended To Provide That Proof of
Delivery of Material Creates a Rebuttal Presumption of Use of the Mate-
rial in the Work of Improvement

It is a simple matter for a contractor or subcontractor to testify directly as to the
work, labor, service, or material that it provided in connection with the work of
improvement. Material suppliers, however, sell their materials either to original
contractors or subcontractors. Sometimes those materials are delivered directly to
the jobsite and other times they are not. In some instances, the materials are deliv-
ered, first of all, to an original contractor’s or subcontractor’s place of business for
fabrication and later installation in the work of improvement.

A classic example of this procedure is the furnishing of steel materials by a steel
supplier to a subcontractor who has contracted to fabricate and erect the structural
steel on a project. In most instances, that steel will be delivered directly by the
material supplier to the subcontractor’s place of business and will be fabricated at
that place of business in accordance with the plans and specifications and then
delivered to the jobsite for installation.

Where a material supplier delivers its material directly to the jobsite, once the
material arrives at the jobsite, the material supplier loses control of the material
and typically has no direct knowledge as to the installation of the material in the
work of improvement. The courts have held that mere delivery to the jobsite is not
sufficient. The claimant is obligated to prove not only that its materials were fur-
nished for use in the work of improvement, but that, in fact, the materials were
used in the work of improvement.18

A logical inference to be drawn upon proof of delivery of material to the jobsite
is that, in fact, the material was used in the job, in absence of some evidence that it
was removed from the job after delivery. Accordingly, it is recommended that a

17. 83 Cal. Rptr. 2d 462 (1999).

18. See Consolidated Elec. Distrib., Inc. v. Kirkham, Chaon & Kirkham, Inc., 18 Cal. App. 3d 54
(1971); San Pedro Lumber Co. v. Kreis, 111 Cal. App. 466 (1931); H.G. Fenton Material Co. v. Noble, 127
Cal. App. 338 (1932); Arthur v. Newhouse Bldg. Corp., 217 Cal. App. 2d 526 (1963).
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section be added to the Civil Code providing that proof of delivery to the jobsite
creates a rebuttable presumption that the material was used in the job and the bur-
den of proof then shifts to the owner to prove that it was not. In that connection, I
would recommend a section be added to the “Miscellaneous Provisions” of the
Civil Code reading as follows:

Civ. Code § 3267.5 (added). Delivery of materials; rebuttable presumption of use

3267.5. In any action to foreclose a Mechanic’s Lien, to enforce a Stop Notice
on public or private work or to enforce a claim on a payment bond on public or
private work, proof by the materialman (as defined in Section 3090) of delivery of
its materials to the work of improvement (as defined in Section 3106) creates a
rebuttable presumption that the materials were used in the work of improvement.

9. Attorney’s Fees in Mechanic’s Lien Foreclosure Proceedings

The treatment of attorney’s fees in the Mechanic’s Lien law is not consistent. As
noted above, with regard to Stop Notices and Bonded Stop Notices on private
works of improvement, the Code provides for attorney’s fees to the prevailing
party in an action on a Bonded Stop Notice.19 There is no attorney’s fees provision
in the statute with regard to Mechanics’ Liens. In fact, the courts have held that
attorney’s fees are not recoverable pursuant to a Mechanics’ Lien.20 On public
works of improvement, attorney’s fees are recoverable on the Payment Bond
(Section 3250), but are not recoverable in an action to enforce a Stop Notice on
public works.21 The question therefore arises as to whether or not attorney’s fees
ought to be provided for by statute with regard to an action to foreclose a
Mechanics’ Lien or to enforce a Stop Notice on public works of improvement. In
light of the fact that attorney’s fees are recoverable in an action on a Payment
Bond on public works, it is recommended that there is no need to provide for
attorney’s fees on a Stop Notice on public works.

The question is more difficult with regard to private works of improvement.
There appears to be no rational basis to allow attorney’s fees in an action on a Stop
Notice on private works but not allow attorney’s fees in an action to foreclose a
Mechanics’ Lien. The provision for attorney’s fees is important in that it quite
often results in serious settlement negotiations between the parties and enhances
the possibility of settlement where the parties know that the prevailing party will
be entitled to recover attorney’s fees. A recent California Supreme Court case22

highlights the importance of attorney’s fees and the interplay with the statutory
offers of settlement that can be made under Code of Civil Procedure Section 998

19. See Sections 3176 & 3176.5.

20. See Abbett Elec. Corp. v. California Fed. Sav. & Loan Ass’n, 230 Cal. App. 2d 355 (1991).

21. See Sections 3179-3214.

22. Scott Co. of Cal. v. Blount, Inc., 20 Cal. 4th 1103, 979 P.2d 974, 86 Cal. Rptr. 2d 614 (1999). See
also recent article by undersigned, Contractor Recovers Attorney’s Fees Where Subcontractor Rejects Con-
tractor’s Offer of Settlement, AGC California. Legal Briefs, Issue 99-5, in Exhibit, pp. 10-11.
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coupled with the provisions of Civil Code Section 1717 allowing the prevailing
party to recover attorney’s fees where attorney’s fees are provided for.

It is therefore recommended that the Mechanics’ Lien law be amended to pro-
vide for attorney’s fees to the prevailing party in an action to foreclose a
Mechanics’ Lien. This could be accomplished by adding a subdivision (c) to Sec-
tion 3144, as follows: “In any action to enforce a Mechanic’s Lien, the court may
award the prevailing party reasonable attorney’s fees.” This section is based upon
Arizona Revised Statutes, Section 33-998(B).

10. Revisions to Civil Code Section 3262

For years, the construction industry operated on the assumption that lien waiver
and release forms used during the processing of progress payments during the job
would result in waiver of the claimant’s lien, Stop Notice, or bond rights once
payment was in fact made. In the case of Bentz Plumbing & Heating v. Favaloro,23

Bentz Plumbing as a subcontractor submitted lien waivers to the original contrac-
tor totaling $14,500. Bentz Plumbing only received $6,750 from the original con-
tractor and recorded a Mechanic’s Lien for $14,406.49. The owner had paid the
original contractor in reliance upon the waivers that Bentz Plumbing had executed.
The appellate court held that the waivers were null and void under Section 3262 as
it existed at that point in time.

The industry was taken aback by virtue of that decision and sought to amend
Section 3262. As a result, the Legislature got into the “form writing business.” The
statute was amended in 1984 to provide for four waiver and release forms, to-wit,
a conditional and unconditional waiver and release upon progress payment and a
conditional and unconditional waiver and release upon final payment.

In 1992, the case of Halbert’s Lumber, Inc. v. Lucky Stores, Inc.24 denied a
material supplier its Mechanic’s Lien for material delivered to the job site, but not
installed, where the material supplier signed a conditional waiver waiving all lien
rights for material “furnished” through a date subsequent to the date of the deliv-
ery of the materials to the job site. The court held that the material supplier had
therefore waived its lien rights.

In response to the Halbert’s Lumber case, the statute was amended again effec-
tive January 1, 1994. The new forms provide that any retention retained before or
after the release date is not waived.25 They further provide that any “extras” fur-
nished before the release date for which payment has not been received are not
waived. Although the term “extras” is not defined in the statute, it is a term of
common knowledge in the construction industry meaning labor, service, equip-
ment, or material furnished beyond the scope of the work as called for in the origi-
nal contract documents. The forms also do not release “extras” or “items” fur-

23. 128 Cal. App. 3d 145 (1982).

24. 6 Cal. App. 4th 1233, 8 Cal. Rptr. 2d 298 (1992).

25. The current four statutory forms are set out in the Exhibit, pp. 12-15.
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nished after the release date. The forms also provide that rights based upon work
performed and items furnished under a written change order which has been fully
executed by the parties prior to the release date are released unless the claimant
specifically reserves those rights in the release. The language that has created sub-
stantial ambiguity, and which has not been decided by the courts, is the language
in Section 3262(d)(1) reading as follows:

This release of any mechanics’ lien stop notice or bond right shall not otherwise
affect the contract rights, including rights between parties to the contract based
upon a rescission, abandonment, or breach of the contract, or the right of the
undersigned to recover compensation for furnished labor, services, equipment, or
material covered by this release if that furnished labor, services, equipment, or
material was not compensated by the progress payment.

This language, if interpreted in accordance with its plain terms, seems to convert
the conditional waiver and release upon progress payment to a mere receipt. In
other words, the language states that if the claimant is not being paid for
“furnished” (past tense), labor, services, equipment or material, then the claimant
is not waiving its rights with regard to that “furnished” (past tense) labor, services,
equipment, or material.

The statuate has been subject to much criticism:
Joseph Geri states the following:26

Contrary to the Halberts court’s desire for releases that owners and lenders
could rely on, the forms of progress payment releases do not release claims for
work, equipment or materials that have not been paid for. Thus, the new release
forms are valueless unless supported by evidence of payment. Since such evi-
dence is not readily available to owners and construction lenders, the new forms
of release are essentially ineffective as are pre-construction waivers.

Everett McGuire and Pamela Davis state the following:27

This new legislation will create many problems and in effect has traded cer-
tainty for confusion in connection with progress payment releases.

We believe the Halbert’s decision introduced certainty and served justice. The
confusing new amendment is the result of the AGC’s [sic] unnecessary “knee-
jerk” reaction.

Why was Civ. Code Section 3262 amended? Although the 1993 amendment to
Section 3262 does not render waivers and releases “null and void,” per se, the
new form allows a subcontractor to assert that a given payment and release were
not “for” oral change orders or extras furnished to the project prior to the release
date. The waivers and release become little more than a glorified receipt. No
rights will be released that would not be released by virtue of the payment any-
way. Subcontractors may hesitate to sign written change orders in order to auto-
matically exclude all change orders and extras from their releases. Beginning

26. Mechanics’ Lien Rights — Can They Be Waived?, Shepard’s California Construction Law Reporter
(May 1994, p. 75).

27. Lien Releases: From Certainty to Confusion, Shepard’s California Construction Law Reporter (Feb.
1994, pp. 9-11).
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January 1, 1994, owners and lenders will simply not be able to rely upon waivers
and releases signed by subcontractors and suppliers.

Thus, ironically, the amendment that was supposed to roll back Halberts failed
in that purpose. But even this is not certain. It will be argued that the language
preserves all of the lien claimant’s remedies, including Mechanic’s Lien and con-
tractual rights which predate the release. Such a judicial interpretation would take
us all the way back to Bentz, under which the only defense to a Mechanic’s Lien
claim was proof of payment.

James Acret states the following:28

Compensation for work or material ‘not compensated by the progress payment’:
this language is flagrantly ambiguous. At minimum, it means the claimant pre-
serves all personal causes of action and releases only Mechanics Lien, Stop
Notice, and bond rights. This would include the contract rights discussed above.
Thus, the language seems duplicative unless it also (under a broader interpreta-
tion) preserves the claimant’s Mechanics Lien, Stop Notice, and bond rights for
all work or materials ‘not compensated by the progress payment’. But such an
interpretation seems absurd. It would nullify the effectiveness of the release in the
only circumstances under which it could be of any practical value, since it is only
‘unpaid’ claimants who assert Mechanics Lien, Stop Notice, and payment bond
rights to begin with.

The amendments to the unconditional release on progress payment track the
amendments to the conditional release on progress payment, but one provision of
the Unconditional Waiver and Release moves from the Byzantine to the Rococo:
it is the notice that this release is enforceable against you if you sign it even if you
have not been paid. Wait a minute! Didn’t we just read that this release does not
cover claims that were not compensated by the progress payment?

Kenneth Gibbs and Leon F. Mead, II, state the following:29

This convoluted run-on sentence has two potential consequences. First, the
clause clearly states that the claimant is not releasing contract rights or remedies
against those with whom the claimant directly contracted. This is of great signifi-
cance to owner, general contractor, and subcontractor. No longer can an owner
accept only a statutory release from the general contractor; nor can general con-
tractors accept only a statutory release from subcontractors. They should addition-
ally require releases of personal (i.e., contract) rights. An alternative would be to
modify the statutory form to also exclude personal (contract) rights. Doing so,
however, could invalidate the effectiveness of the release, as Section 3262(b)
requires that the release language ‘substantially follow’ that set out in the statute.

The murky enumeration invites speculation as to whether the form: (1) does not
release the right to recover compensation for labor, services, equipment, or mate-
rials under the contract; or (2) does not release Mechanic’s Lien, Stop Notice, or
bond rights by which the claimant may ‘recover compensation’ for the labor, ser-
vices, equipment, or materials not included in the progress payment. It will be
argued that the right to recover compensation includes the right to enforce a
Mechanic’s Lien, Stop Notice, or bond. It will also be argued, however, that since

28. Mechanics’ Lien Releases, Shepard’s California Construction Law Reporter (Dec. 1993, p. 204).

29. The Progress Payment Release Forms: The Cure Is Once Again Worse Than The Disease in Shep-
ard’s California Construction Law Reporter (Jan. 1993, pp. 227, 230-31)
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the release, by its nature, releases Mechanic’s Lien, Stop Notice, and bond rights,
the only remedy reserved to ‘recover compensation’ is the personal/contract right.

In another article, James Acret states the following:30

The Legislature presented the construction industry with a load of trouble when
it changed the rules of the Mechanic’s Lien game by passing Senate Bill 934. The
new forms prescribed by the Legislature do not release claims for unsigned extras
furnished before the release date. Worse, under a fair and literal interpretation, the
new release forms do not cover claims for labor, services, equipment, or material
furnished by the claimant but not compensated by the progress payment. (The
new release forms also made explicit something recognized by most practitioners
as implicit under prior law: the releases apply only to Mechanic’s Lien, Stop
Notice, and payment bond rights and do not affect personal ‘contract’ rights of the
claimant.)

Shorn of Euphemisms: progress releases are worthless unless supported by evi-
dence that all labor, services equipment, and material (including unsigned extras)
were fully paid for through the date of the release. Standing alone, the official
release forms are insignificant scraps of paper since only dishonest or totally
incompetent claimants are likely to make Mechanic’s Lien, Stop Notice, or pay-
ment bond claims for bills that have been fully paid. If a defendant can prove that
a claimant has been fully paid, who needs a release?

The industry operates on the assumption that if the claimant is paid a certain
amount through a given date, then all of its liens, Stop Notices, and Bond rights
through that date are waived with the exceptions noted in the release form. Most
people in the industry believe that they are giving full releases when in fact they
are not. It is clear that the forms in Section 3262 need to be revised or the statute
itself revised. In light of the fact that these waiver and release forms have become
common practice in their usage in the construction industry, it is recommended
that the forms be revised.31

11. Proposed Revision to Civil Code Section 3086

Civil Code Section 3086 defines “completion” and the equivalents of comple-
tion. Completion is defined in the case of any work of improvement other than a
public work of improvement as the actual completion of the work of improvement.
This of course is a question of fact in each case that needs no further amendment.
Section 3086 also sets forth certain equivalents of completion in subdivisions (a),
(b), and (c). The last paragraph of Section 3086 up to the semicolon should remain
as is. The language reading as follows should be deleted:

…provided, however, that except as to contracts awarded under the State Contract
Act, Chapter 3 (commencing with Section 14250), Part 5, Division 3, Title 2 of
the Government Code, a cessation of labor on any public work for a continuous
period of thirty (30) days shall be deemed a completion thereof.

30. Mechanics’ Lien: Working With The New Release Forms, Shepard’s California Construction Law
Reporter (Jan. 1994, p. 232).

31. The revised forms should read as shown in Exhibit pp. 16-19.
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The foregoing provision is unnecessary and a trap for the unwary. There is no
legitimate reason for an exception for local public works contracts which have a
cessation of labor for thirty days to start the time for filing Stop Notices or claims
on the payment bond to run. On many public works projects there will be delays
that exceed thirty days. Those are adequately covered in subdivisions (a), (b) and
(c). In the case of W.F. Hayward Co. v. Transamerica Ins. Co., 16 Cal. App. 4th
1101 (1993), a subcontractor lost its bond rights when the original prime contrac-
tor was terminated on a County of Los Angeles job and labor ceased for more than
30 days. The time for filing claims should be as set forth in subdivisions (a), (b),
and (c), and therefore it is recommended that the language quoted above be
deleted.

12. Make Failure of Contractor To Make Available Name and Address of
Owner and Lender a Ground for Disciplinary Action

Subdivision (l) of Civil Code Section 3097 now provides that the “original con-
tractor” “shall” make the name and address of the owner and lender as shown in
their contract available to any person wanting to serve a Preliminary Notice. Even
though the statute uses the word “shall” (mandatory), there are no teeth in the
statute. As a practical matter, many times when potential claimants (subcontractors
and material suppliers) contact the “original contractor” to obtain the name and
address of the owner and lender as shown in the original contractor’s contract with
the owner, the original contractor is uncooperative and either fails to furnish the
information or furnishes inaccurate information. It is recommended that subdivi-
sion (l) be amended by adding the following language:

The failure or refusal of the original contractor, licensed under Chapter 9
(commencing with Section 7000) of Division 3 of the Business and Professions
Code, to make this information available as required by this subdivision, consti-
tutes grounds for disciplinary action by the Registrar of Contractors.

13. Require Owner To Furnish Copy of any Payment Bond to any Claimant
Who Serves a Preliminary Notice on the Owner

Often times an owner will acquire a payment bond on a private work of
improvement and not record it. Additionally, it is difficult for the subcontractors
and material suppliers to search the records of the County Recorder’s office to
ascertain whether or not a payment bond has been recorded. Arizona’s Preliminary
Notice section has such a provision.32 This procedure could be implemented by
adding subdivision (q) to Section 3097 reading as follows:

Within ten (10) days of the receipt of a Preliminary Notice, pursuant to this sec-
tion, if any payment bond has been obtained but not recorded or obtained and
recorded in compliance with Section 3235, the owner and contractor must provide
a copy of the payment bond, including the name and address of the surety and

32. See Ariz. Rev. Stat. § 33-992.01.
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bonding agent providing the payment bond, to the person who has given the Pre-
liminary Notice. In the event that the owner or contractor fails to provide the bond
information within that ten-day period, the claimant shall retain lien rights and
stop notice rights to the extent precluded or prejudiced from asserting a claim
against the bond as a result of not timely receiving the bond information.

The language set forth is adopted from the Arizona Mechanic’s Lien law.

14. Time To Sue on Stop Notice Release Bond Does Not Start To Run Until a
Copy of the Release Bond Is Served on Claimant

The Mechanic’s Lien Release Bond Section (Section 3144.5) provides that the
time to sue on the Mechanic’s Lien release bond does not start to run until a copy
of the bond is served upon the claimant. There is no similar provision with regard
to Stop Notices.

In one case, a court ruled that the statute of limitations on a Stop Notice release
bond was three years and the claimant did not even know of its existence until
after the three years from execution of the bond had expired. The claimant lost.33

The Stop Notice law should be consistent with the lien law. This can be imple-
mented by adding language to Section 3171 (the Release Bond section for Private
Works) and Section 3196 (the Release Bond section for Public Works) reading as
follows:

1. Section 3171 — add:

Any person who obtains a Stop Notice release bond pursuant to this section
shall give notice of the obtaining of such bond to the Stop Notice claimant by
mailing a copy of the bond to the Stop Notice claimant at the address appearing
on the Stop Notice. Service of the notice shall be certified or registered mail,
return receipt requested. Failure to give the notice provided by this section shall
not affect the validity of the Stop Notice release bond, but the statue of limitations
on any action on the bond shall be tolled until the notice is given. Any action on
the release bond shall be commenced by the claimant within six (6) months of the
receipt by the claimant of the notice provided for herein.

2. Section 3196: — add:

Any person who obtains a Stop Notice release bond pursuant to this section
shall give notice of the obtaining of such bond to the Stop Notice claimant by
mailing a copy of the bond to the Stop Notice claimant at the address appearing
on the Stop Notice. Service of the notice shall be certified or registered mail,
return receipt requested. Failure to give the notice provided by this section shall
not affect the validity of the Stop Notice release bond, but the statute of limita-
tions on any action on the bond shall be tolled until the notice is given. Any action
on the release bond shall be commenced by the claimant within six (6) months of
the receipt by the claimant of the notice provided for herein.

33. See Winick Corp. v. General Ins. Co., 187 Cal. App. 3d 142 (1986).
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15. Requirement for Recipient of Preliminary Notice To Notify Claimant of
Inaccuracies

Mistakes in Preliminary Notices are often made. A recipient of the Preliminary
Notice is not required to notify the claimant of the error. In fact, the recipient will
probably use the inaccuracy as a defense in the lien foreclosure action. The pur-
pose of the Preliminary Notice is to provide accurate notice to the owner, contrac-
tor, and lender. If the claimant has made an error, it should be cleared up so that
accurate notice is given to the correct owner, contractor, and lender.

This proposal seeks to overcome the above and require the recipient of the Pre-
liminary Notice to notify the claimant of any inaccuracies. This proposal is pat-
terned after Arizona law.34 This could be accomplished by adding the following
language to Section 3097:

A. Within ten (10) days after receipt of a Preliminary Notice given pursuant to
this section, the recipient shall notify the claimant of any inaccuracies in said Pre-
liminary Notice. The failure of the recipient of the Notice to give the claimant
notice of the inaccuracies does not excuse the claimant from giving a Preliminary
Notice, but it does stop the recipient of the notice from raising as a defense any
inaccuracy of such information in the Preliminary Notice, provided the claimant’s
Preliminary Notice otherwise complies with the provisions of this section. If the
claimant receives a notice of such inaccuracies, the claimant shall, within thirty
(30) days of the receipt of any notice of inaccuracies, give an Amended Prelimi-
nary Notice in the manner provided by this section. Such Amended Preliminary
Notice shall be considered as having been given at the same time as the original
Preliminary Notice.

The foregoing language is patterned after the Arizona statute.

16. Amendments Made to Civil Code Section 3097 in 1999 Should Be
Repealed

In 1999, Senate Bill 914 was enacted as Chapter 795. Unfortunately, the
amendments to Civil Code Section 3097 now require both claimants serving Pre-
liminary Notices and owners to comply with a statute that was not, in fact,
enacted. In subdivision (c)(5), in the “Notice to Property Owner,” a new item (2)
was added reading as follows:

… (2) requiring your contractor to furnish a receipt to establish that you paid the
contractor in full and recording no later than 30 days from receipt of this prelimi-
nary notice an affidavit that you paid the contractor in full….

In addition, the amendment added a subdivision (q) to Section 3097 reading as
follows:

(q) A claimant, as defined in Section 3155, who provides a preliminary notice to
an owner, as defined in Section 3155, shall also provide the owner with an affi-
davit form and notice of rights, made available pursuant to Section 3155.15.

34. See Ariz. Rev. Stat. § 33-991.01(i).
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The “Notice to Property Owner” has been changed by notifying the owner that
the owner should require the contractor to furnish a receipt to establish that the
owner paid the contractor in full and to record no later than 30 days from the
receipt of the Preliminary Notice an affidavit that the owner paid the contractor in
full. In subdivision (q), a claimant “as defined in Section 3155” who provides a
Preliminary Notice to an owner “as defined in Section 3155” shall also provide the
owner with an affidavit form and notice of rights made available pursuant to Sec-
tion 3155.15.

The code sections referenced in subdivision (q), which form the basis for the
warning in the Notice to Property Owner in subdivision (c)(5), were not enacted.
They were part of trust fund legislation in AB 742, which has not been enacted.
What you now have in Section 3097 are requirements of both owners and
claimants to comply with a law that was not, in fact, passed. Those two sections
should be deleted as an urgency measure. Provision should also be made to make
sure that old forms of Preliminary Notices, which are in wide use in the industry,
will not be rendered invalid. It is indeed unfortunate that such an error could be
made in our legislative process. It needs to be revised immediately.

17. Conclusions

The foregoing report addresses numerous issues relating to the Mechanic’s Lien
Law. The report essentially recommends that the lien law, as a whole, remain as is.
The changes proposed herein are changes to clarify ambiguities in the law and to
make some improvements to the law as a whole. The author of this report looks
forward to reviewing the recommendations made in this report with the Law Revi-
sion Commission.

October 28, 1999
Respectfully submitted,

Gordon Hunt
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